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About the Asia Pacific Forum of
National Human Rights
Institutions (APF)

e i g

The Asia Pacific Forum of National Human Rights Institutions
(APF) is the leading regional human rights organisation in the Asia
Pacific. Established in 1996, the APF is a member-based organisation
that supports the establishment and strengthening of independent
national human rights institutions in the region. The goal is to protect
and promote human rights of the people of the Asia Pacific region
through the work of member institutions. Currently, the APF has 15 full
members, which fully comply with the international standards set out
in the Paris Principles. They are from Afghanistan, Australia, India,
Indonesia, Malaysia, Mongolia, Nepal, Jordan, New Zealand,
Palestine, Philippines, Qatar, Republic of Korea, Thailand, Timor
Leste. There are 3 associate members from Maldives, Sri Lanka and
Bangladesh which currently do not comply with the Paris Principles.
The National Human Rights Commission of Thailand has been full
member of the APF since 2002 and first hosted the annual meeting in
2011.
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INTRODUCTION’

SR Y

When the National Human Rights Commission of Thailand
(NHRCT) hosted the 16th Annual Meeting and the Biennial
Conference of the Asia Pacific Forum of National Human Rights
Institutions (APF) during 6-8 September 2011 at Shangri-la Hotel,
Bangkok, the Office of the NHRCT, in cooperation with the National
Health Foundation and the Thai Health Promotion Foundation, had
jointly arranged for Dr. Hassavut Vititviriyakul, President of the
Supreme Administrative Court, to deliver a keynote address “Right to
Development: Human Rights and Social Justice.”

This keynote speech makes a significant contribution to
the works of human rights in Thai society as it shows that the
Administrative Court is an important mechanism of the State which
can protect human rights, be it the right to development and other
related rights.

The keynote speech points to the international obligations as
stipulated in the Declaration on the Right to Development adopted
by the UN General Assembly resolution no. 41/128 in 1986,
which recognizes that the right to development is a human right. The
Declaration puts forward the notion of the right to development which
includes placing people at the center of development (paragraph 1 (1)
of the Declaration), making participation of the people in the
development process really meaningful and ensuring that the benefits

* Translated by Hansa Boonrat



of development be fairly distributed (paragraph 6 of the Declaration).
While there is no direct reference to the “right to development” in the
Thai Constitution and domestic laws, procedural rights which are
necessary for the realization of the right to development are guaranteed
such as the right to access to information, resources and various public
services and community rights as stipulated in sections 66 and 67 of the
Constitution. Moreover, section 87 prescribes that State must promote
and support people’s participation in policy-making process, in the
formulation of the national economic and social plan both at national
and local levels, in political decisions, in the provision of public
services and in the scrutiny of the exercise of State power at all levels.

The linkage between the Constitutional Court, the Administrative
Courts or the Courts of Justice and the National Human Rights
Commission is prescribed by section 257 paragraph one (2), (3) and (4)
of the Constitution which empowers the National Human Rights
Commission to bring cases to the Constitutional Court, the Administrative
Courts or the Courts of Justice on behalf of the injured person upon his
or her request.

A positive development which has brought about hope in Thai
society in the past few years is the role of the Administrative Court in
protecting people’s rights guaranteed in the Constitution. This involves
the Court order of 2009 prescribing the provisional measure of
protection to relieve the people living close to the Maptaphut Industrial
Estate from the pollution caused by factories operating in the Estate.
By that Court’s order, the community right under section 67 of the
2007 Constitution have been protected, resulting in a more balanced
development. The Administrative Courts have stressed the importance
of adjudication of environmental cases since the start of its operation in
2001. To expedite the consideration of cases and ensure an efficient
performance, the Environment Section was established at both the
Administrative Court of First Instance and the Supreme Administrative



Court on 6 August 2011 to ensure equitable access to justice. The
Supreme Court President has also issued guidelines relating to the
consideration of environmental cases with a view to simplifying
court procedures and speeding up the adjudication process and case
administration that could result in the speedy consideration.

If the reader reads Dr. Hassavut’s keynote speech thoroughly,
he or she will see how the right to development recognized in an
international declaration is given effect to by the Thai Constitution and
relevant laws. The Constitution has provided for mechanisms to
protect the rights of people guaranteed by it, especially the
Administrative Court. The Court has played an outstanding role in
exercising the judicial power to bring justice to administrative disputes,
striking a balance between the protection of people’s rights and the
conduct of state affairs as claimed for public interest and ensuring that
human dignity is respected in the pursuit of development efforts so that
development can be sustainable.

On this occasion, I would like to express my deep appreciation
to Dr. Hassavut Vititviriyavejkul for kindly delivering the keynote
speech at the 16 APF Annual Meeting.

Choochai Supawongse, M.D.

Member of the National Health Foundation Board
Secretary-General of the National Human Rights
Commission of Thailand

September 2011
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The Right to Development:

Human Rights and Social Justice”

Dr. Hassavut Vititviriyakul
President of the Supreme Administrative Court

Introduction

The prime responsibility and duty to promote and protect human
right lies with the State. States assume obligations and duties under
international law to respect, to protect and to fulfill human rights.
The obligation to respect means that States must refrain from
interfering with or curtailing the enjoyment of human rights.
The obligation to protect requires States to protect individuals and
groups against human rights abuses. The obligation to fulfill means
that States must take all necessary measures to facilitate an
individual’s legitimate exercise of the rights and manage appropriate
structures and mechanisms to ensure that all individuals are able to
enjoy all those rights in practice.

The promotion and protection of all human rights concern many
sectors; state entities, civil society and other constitutional organs.
Each sector has a different responsibility and duty. The civil
soeiety organizations and other constitutional organs have a
responsibility to serutinze the State performance. Nevertheless, all
sectors aim at the same goal; to promote the respect for law, rights
and fundamental freedoms of all.

* Translated by Hansa Boonrat
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The Right to Development: International Obligations

The Declaration on the Right to Development adopted by the
resolution of the UN General Assembly no. 41/128 in 1986
guarantees that the right to development is an inalienable human
right by virtue of which every human person and all peoples are
entitled to participate in and enjoy the benefits resulting therefrom.
All human beings are the central subject of development (Article 2
(1)) on the basis of their active, meaningful participation and in the
fair distribution of the benefits resulting therefrom (Article 2 (3)).
The Declaration on the Right to Development prescribes that States
have the primary responsibility for the creation of national and
international conditions favorable to the realization of the right to
development and should undertake all necessary measures for the
realization of the right to development, and ensure equality of
opportunity for all in their access to basic resources, education,
health services, food, housing, employment and the fair distribution
of income. The right to development gives importance to the
fairness and the collective right in the fair acquisition of the benefits
resulting from the development. It formulates linkages between all
fields of human rights including the environmental right because
the good environment facilitates the fair realization of the right to
development.

The Right to Development in Thai Law

The term “The Right to Development” is not specifically referred
to in the Thai constitutions and laws. Nevertheless, as the right to
development links with the procedural rights such as the right to
information, the right to public participation in state administration
or the right to equal accessibility of state resources and services are
clearly recognized by Thai constitutions.

The Constitution of the Kingdom of Thailand 2007 recalls different
procedural rights closely linked to the right to development in
particular, the right of community, local community and traditional
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community to restore traditional customs, local wisdom, the right
to participate in the conservation and exploitation of natural
resources, environmental, biological diversity in a balanced and
sustainable manner (section 66), which is the exercise of their right
to determine the intent in the natural resources management of their
residential areas.

e The Constitution provides a person with the right to protect,
promote and conserve the quality of environment (section 67
paragraph one). Besides, the Constitution also states the process
allowing citizens to have the right to public and stakeholders
consultation prior to the implementation of projects or activities
causing severe impact to the community (section 67 paragraph
two), and the protection of citizen rights to file a lawsuit against
state agencies or authorities regarding their obligations under this
section (section 67 paragraph three).

* Section 67 of the Constitution 2007 sets up the protective
mechanism against the development impact and burden carried by
a group of persons whilst most citizens across the nation gain
benefits from such development project. The project development
affecting the health, sanitation and living style of a group of persons
residing in the project area is regarded as a failure of the project to
reach its goal aiming at upgrading the public life quality, and not
suitable for a given definition of the right to development where the
fairly distribution of the benefits resulted from the development is
needed. The private investors directly gain benefits of the project
without taking into account the damages incurred to environment,
health and living style of the community located the project
operation.

e The Constitutional Court’s decision no. 3/2009 regarding the
recognition of rights, liberties and judicial entities whose
competences are provided by section 67 of the Constitution
explains that as the intent of the Constitution of the Kingdom of
Thailand 2007, rights and liberties recognized by the Constitution
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are to be immediately enforceable by the time in which
Constitution enters into force, although the legislative has not
enacted the law for the substantive implementation. The
Constitutional Court is of opinion about the standing to sue before
the Administrative Courts that despite projects or activities required
or not required by law to conduct the environmental impact
assessment report whenever the operation of the projects or
activities eventually cause severe effects to the quality of
environment, natural resources and health of community residents,
individuals or communities have the right to lodge their complaints
before the Administrative Courts in order that the Administrative
Courts will order state bodies, state enterprises or private sectors
operating the projects or activities to conduct the environmental
and health impact assessment report, the hearing of public
consultation or the opinions of non-governmental organizations
and educational institutions in the field of environment, natural
resources or health, prior to the implementation of such projects or
activities. These rights and liberties recognized by the Constitution
are protected and directly binding on the National Assembly, the
Council of Ministers, the Courts, the Constitutional organizations
and all State organs in enacting, applying and interpreting laws, as
prescribed by section 27 of the Constitution.

Section 87 of the Constitution also prescribes that the State shall
have the policies to promote and encourage the public participation
in the important matters, including the formulation of economic
development policies and plans both at national and local levels,
the provision of the public services, the scrutiny of the exercise of
the State power in all levels, and the activities strengthening the
political power of people and the activities of groups of people that
have united networks of all forms so as to enable their expression
of opinions and suggestions of communities’ requirements in the
localities.
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The Problems of Development in Thailand

Thailand started the National Economic and Social Development
Plan in 1961. Despite the successful development of the rapid
economic growth, such growth is still based on the unbalanced
development because of the overlapping contribution of incomes
and benefits resulted from the developments between regions, rural
and urban areas and groups of people in the society. In the
meantime, natural resources are being recklessly exploited, which
leads toward the conflict of resource deployment and severe
deteriorated environment.

One of the dominant problems arising from the development is that
people always suffer from the State’s mega-development projects.
In some cases, the factories of the industrial estate cause the
pollution contaminating water resource and air, and then, affecting
the health of people nearby. In addition, the building of the deep sea
port obviously affects a way of life and the livelihood of the
villagers who earn a living as the fishermen. Mining, sanitary
landfill, the building of gas pipeline, coal-fired power plant and
people’s concerns over the impact resulted from the building of
nuclear power plant are all worth considered.

The Role of Administrative Courts and Human Rights

The main responsibility to promote and protect human rights lies
with the State. The State has the duty to respect all human rights
prescribed by the constitutions or laws concerned, and to protect
individuals in the event of violation of rights, made by either
private or public entities.

The Administrative Courts are a state mechanism which exercises
the judicial power. In the event of any violations of rights
recognized by law, the parties are entitled to submit complaint to
the Court for trial and judgment recalling the respect for rights
recognized by law. As most of violation of rights concerns the
performance of state officials or state bodies, the disputes fall
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within the competence of the Administrative Courts who have the
duty to protect the right as provided by law and to remedy the
damages resulted from such violations.

Section 223 of the Constitution of the Kingdom of Thailand 2007
separately states the competence and the adjudication matters under
the jurisdiction of the Administrative Courts whilst the Courts of
Justice, defined by section 218 has the power to try and adjudicate
all cases except those specified by the Constitution or the law to be
within the jurisdiction of other Courts,

The linkage between the Constitutional Court, the Administrative
Courts or the Courts of Justice and the National Human Rights
Commission is prescribed by section 257 paragraph one (2) (3) and
(4) of the Constitution that the National Human Rights
Commission has the powers and duties to bring the case to the
Constitutional Court, the Administrative Courts or the Courts of
Justice for the injured person upon request of such person. A case
study is focused on section 23 paragraph two of the Internal
Security Act 2008 stating “Any court case arising from a
regulation, notification, order or action under this provision shall
fall within the power of the Courts of Justice...” and section 16 of
the Emergency Decree on Public Administration in Emergency
Situation 2005 stating “A regulation, notification, order or an act
under this Emergency Decree shall not be subject to the law on
administrative procedures and the law on the establishment of
Administrative Court and Administrative Court Procedure.” Both
acts were enacted for the public administration in emergency
situation and involved the powers and duties of the National
Human Rights Commission regarding the submission of cases for
the court adjudication as provided by section 257 paragraph one (2)
(3) and (4).

The problem will arise when a complainant files a petition to
the National Human Rights Commission that any law, order or
administrative act is detrimental to human rights of the complainant
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and begs the question of the constitutionality. The case is to be
submitted before the Administrative Courts under section 257
paragraph one (3) of the Constitution and under clause 10, 11
and 12 of the National Human Rights Commission Regulation
regarding principles and practice of case submission before
the Constitutional Court or the Administrative Courts, whilst the
provisions of the aforesaid Act or Decree recall the case has to be
lodged before the Courts of Justice and that the case shall not be
subject to the law on the establishment of Administrative Court
and Administrative Court procedure. However, according to the
provisions of the Constitution, the National Human Rights
Commission has to submit the case to the Administrative Courts
who independently take the case within their jurisdictions.

¢ In the event that injured persons submit a complaint to the
Administrative Courts because any law, rule or administrative act is
detrimental to human rights of the complainant and parties, the
same problem is arisen. This type of case is often submitted to the
Administrative Courts. This action might be argued by state
agencies or state officials who are defendants that the above-
mentioned cases are not under the jurisdiction of the Administrative
Courts because the provisions of the aforesaid Act or Decree recall
that the case is subject to the adjudication of the Courts of Justice,
or is not subject to the law on the establishment of Administrative
Court and Administrative Court procedure. These problems reflect
the linkage between the national security and the management
system of the human rights protection tools; the enactment of law
stating the court jurisdiction relevant to the human rights. The issue
here is to consider whether the relation is drawm up in accordance
with the court jurisdiction system as provided by the Constitution.

The Administrative Courts
and the Right to Development

* Referring to linkage between the right to development and other
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rights provided by law, in particular, the community right under
section 66-67 of the Constitution of the Kingdom of Thailand 2007,
any disputes of such right, between individuals and state authorities
or state officials, can be submitted before the Administrative Courts
which have the duty to adjudicate the complaints for the provision
of fairness and the protection of rights as prescribed by law.

Cases relevant to the right to development are about the natural
resources exploitation which affects the environment and area
residents. The impact is extensive and the effects comprehensively
cover the ecology system, society, economics and public. The
environmental adjudication proceeds with inquisitorial system and
rapidity in order to be able, just in time, to prevent the effects and
to grant the remedy of damages to the parties with efficiency.

The Administrative Court stresses importance for the environmental
adjudication since the inauguration of the Administrative Court in -
2001. For more rapid and efficient performance, the Green Bench
has been initiated and covers both the Central Administrative Court
and the Regional Administrative Courts on 2 August this year in
order to provide public with an easy accessibility. Practice
guidelines are defined to reduce procedural difficulties and to speed
up the adjudication process and case administration for a quick
termination.

Besides, the inquisitorial system applied by the environmental
adjudication is a process under which the proof of facts helps to
decrease the burden of the complainant, already suffered from the
consequence. This is how the public are truly provided with
fairness.

The obvious example signifying the role of the Administrative
Court in protecting rights of people is the Maptaphut case where
the Administrative Court had the order, in 2009, prescribing the
provisional remedial measure to relieve people living close to the
Maptaphut Industrial Estate’s area from the pollution therefrom.
The Court’s order in this case protected the community right under
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section 67 of the Constitution of the Kingdom of Thailand 2007 and
made the concerned development more balanced.

Challenges

In some cases, the exercise of the State power violates not only
the right and liberty of individuals but also the human rights. As
an organization recognized by the Constitution, the National
Human Rights Commission probably submits the policy and
recommendation on law improvement under this issue to the
Parliament or the Cabinet of Ministers to promote and protect the
human rights, and to the Constitutional Court or the Administrative
Courts in order that they can take into account whether drafts of any
act, law, order to administrative act regarded as the exercise of the
State power against the human rights, beg the question of the
constitutionality.

The opinion that due to the inquisitorial system adopted by the
Administrative Courts, the administrative cases concern the
exercise of power superior to administrative bodies and thus, the
administrative adjudication is unlike the general one. This concept
is however more accepted, even by common law countries who
view that cases involving the exercise of the State power are to be
differently adjudicated, and the jurisdictions under the single court
system in the common law countries tend to use the inquisitorial
practice. When taking this concept, the provided Thai law system
and the recognition of dual court system into account, to limit type
of cases that can be adjudicated by the Administrative Courts is
probably to facilitate the exercise of the State power rather to
protect the right and liberty of citizens. This issue is possibly
regarded also as the restructuring of law that allows more violations
of the human rights resulting from the exercise of the State power.
It is the duty of the National Human Rights Commission and other
state bodies as provided by the Constitution to establish a system
facilitating the development of the human rights by balancing the
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structure of public service management and mechanism of the
protection of citizen rights and liberties including the increase of
channel and access to justice.

* The promotion and the protection of human rights involve not only
the State performance for individuals, but also the management of
appropriate system and structure of state bodies empowered to
protect the human rights. Thus, the rule of law based management
of system and structure of the exercise of the State power for the
provision of public services is regarded as necessary condition and
significant to the long term promotion and the protection of human
rights.

Conclusion

e The Administrative Courts are regarded as a state mechanism that
protects the citizen rights as provided by law by promoting the right
to development and other rights concerned. The court has the duty
to protect all rights linked with the right to development guaranteed
by the constitutions and laws by stressing importance for a quick
adjudication occurred in time to prevent the damages that might
cause, by establishing appropriate executive measure to ensure the
remedy of damages to individual being allegedly violated of rights.
In some cases, the measures are set up to restore the natural
resources and environment, including the executive measures to
ensure the court enforcement.

e To promote the right to development, the Administrative Court
performs in accordance with principles of its vision stating that the
Administrative Court “will exercise the judicial power to provide
the justice to administrative disputes with the aim of balancing the
protection of citizen rights and the state performance for public
interests”, in order that the development is the development of the
respect for human rights, fairly, sustainable and beneficial across
the nation.
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